Remarks 



Applicant respectfully requests reconsideration and allowance of all of the claims 
of the application. The status of the claims is as follows: 

• Claims 1-5, 8, 14-16, 18, 19, 21, 23, 25-29, 32, 38-40, 42, 44, 46, 48-50, 52, 56, 
58-65, 67, 71, 73-80, 82 and 88-91 are currently pending. 

• Claims 1, 25-29, 32, 38-40, 42, 44, 46, 48, 49, 64, 65, 67, 71, and 73-79 are 
amended herein. 

Support for the amendments to the claims is found in the specification, as 
originally filed, at least at paragraphs [0054] and [0094]-[0096]. The amendments 
submitted herein do not introduce any new matter. 

Claims 25-29, 32, 38-40. 42. 44, 46, 48, 64, 65, 67, 71 and 73-78 Recite 
Statutory Subject Matter Under § 101 

Claims 25-29, 32, 38-40, 42, 44, 46, 48, 64, 65, 67, 71 and 73-78 stand rejected 
under 35 U.S.C. § 101 as allegedly being directed to non-statutory subject matter. 
Applicant respectfully traverses this rejection. 

Nevertheless, for the sole purpose of expediting prosecution and without 
commenting on the propriety of the Office's rejections, Applicant herein amends claims 
25-29, 32, 38-40, 42, 44, 46, 48, 64, 65, 67, 71 and 73-78 as shown above. These 
claims now recite "computer storage media." In Applicant's specification, paragraphs 
[0094]-[0096], computer-readable media are described as including both "computer 
storage media" and "communications media." "Computer storage media" are defined to 
include "RAM, ROM, EEPROM, flash memory or other memory technology, CD-ROM, 
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digital versatile disks (DVD) or other optical storage, magnetic cassettes, magnetic tape, 
magnetic disk storage or other magnetic storage devices, or any other medium which 
can be used to store the desired information and which can be accessed by a 
computer." In contrast, "communications media" are defined to include "a modulated 
data signal, such as carrier wave or other transport mechanism." Thus, signals - which 
the Examiner points to as the non-statutory subject matter that must be avoided - are 
explicitly defined as communications media, and communications media are defined in 
such a way as to distinguish them from "computer storage media," which does not 
include signals. 

Applicant respectfully submits that these amendments render the § 101 rejection 

moot. 

Cited Documents 

The following documents have been applied to reject one or more claims of the 
Application: 

• Gross: Gerhard W. Gross, U.S. Patent No. 6,850,541 

• Luo: Luo et al., U.S. Patent No. 7,035,461 

• Kuhn: Gary Kuhn, U.S. Patent No. 5,982,916 

• Loguinov: Loguinov et al., U.S. Patent Application Publication No. 
2002/0169880 

• Burchfiel: Jerry D. Burchfiel, U.S. Patent Application Publication No. 
2004/0092281 
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Claims 1, 3-5, 8, 14, 18, 19, 21, 23, 25, 27-29, 32, 38, 42, 44, 46, 48-50, 56, 58, 



59, 61-65, 71, 73, 74, 77-80 and 88-91 are Non-Obvious Over Gross in View 
of Luo and Kuhn 

Claims 1, 3-5, 8, 14, 18, 19, 21, 23, 25, 27-29, 32, 38, 42, 44, 46, 48-50, 56, 58, 
59, 61-65, 71, 73, 74, 77-80 and 88-91 stand rejected under 35 U.S.C. § 103(a) as 
allegedly being obvious over Gross in view of Luo and Kuhn. Applicant respectfully 
requests reconsideration in light of the amendments presented herein. 

Independent Claim 1 

Claim 1 , as amended herein, recites, in part (with emphasis added): 



...spatially filtering the histogram data, the spatial filtering including: 
averaging values of samples in each bin of the plurality 
of bins to form a bin average for each bin; 

forming smoothed bin counts for the plurality of bins by 
calculating, for each bin, a weighted average of a bin count of that 
bin and of bin count(s) of adjacent bin(s), the bin counts being 
weighted utilizing normalized scaling factors; and 

forming a smoothed bin average for a bin in the plurality 
of bins having a highest smoothed bin count by calculating, 
for the bin in the plurality of bins having the highest smoothed 
bin count, a weighted average of a bin average of that bin and 
of bin average(s) of adjacent bin(s), the bin averages utilizing 
normalized scaling factors. . . 



In rejecting claim 1, the Examiner states that Gross does not disclose "averaging 
samples in each bin" and "forming a smoothed bin average" (Office Action, page 5). As 
curing this deficiency, the Examiner cites passages of Kuhn. More specifically, the 
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Examiner cites col. 6, lines 28-30 of Kuhn as teaching "averaging samples in each bin 
of the plurality of bins to form a bin average for each bin." That passage describes the 
smoothing of bin counts for a plurality of bins of image intensity metrics. 

No mention is made in Kuhn, however, of averaging samples in each bin to form 
a bin average for that bin. And to clarify this recitation further, Applicant has amended it 
to read "averaging values of samples in each bin." An example in Applicant's 
specification is found in paragraph [0054], which describes average transmission 
speeds (measured in Kbps) for bins of transmission speed measurements. In other 
words, measurements are collected into bins. Each bin has a count. And because the 
collected measurements in the bin have values, those collected measurements can be 
averaged. Thus, while Kuhn mentions bin counts it makes no mention of bin averages. 
And bin averages are clearly distinguished from bin counts by the recitations of both 
terms in the claim and by the examples provided in Applicant's specification. Failing to 
teach or suggest bin averages, Kuhn necessarily fails to teach or suggest "averaging 
values of samples in each bin of the plurality of bins to form a bin average for each bin." 

Further, the Examiner cites col. 6, lines 41-52 and 59-67 of Kuhn as teaching 
"forming a smoothed bin average for a bin in the plurality of bins having a highest 
smoothed bin count by calculating, for the bin in the plurality of bins having the highest 
smoothed bin count, a weighted average of a bin average of that bin and of bin 
average(s) of adjacent bin(s), the bin averages utilizing normalized scaling factors." 
The Examiner equates the forming of the smoothed bin average to the "smoothing 
twice" of bin counts in Kuhn. Applicant respectfully disagrees. It is a bin count that is 
smoothed twice in Kuhn, not a bin average. As mentioned above, no mention is made 
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of bin averages. Regardless of how many times the bin count is smoothed in Kuhn, 
smoothing a bin count is not the same as "forming a smoothed bin average ... by 
calculating ... a weighted average of a bin average of that bin and of bin average(s) of 
adjacent bin(s)." 

Luo is cited for other recitations of claim 1 and does not cure the above- 
discussed deficiencies of claim 1 . 

For at least the reasons presented herein, the combination of Gross, Luo, and 
Kuhn does not teach or suggest all of the features of claim 1. Accordingly, Applicant 
respectfully requests that the Office withdraw the 103 rejection of claim 1 . 

Independent Claims 25, 49, 64, and 79 

Claims 25, 49, 64, and 79 are patentable over the cited documents at least for 
reasons similar to those provided above with regard to claim 1 . 

Dependent Claims 3-5, 8, 14, 18, 19, 21, 23, 27-29, 32, 38, 42, 44, 46, 48, 50, 
56. 58. 59. 61-63. 65. 71. 73. 74. 77. 78, 80, and 88-91 

Claims 3-5, 8, 14, 18, 19, 21, 23, 27-29, 32, 38, 42, 44, 46, 48, 50, 56, 58, 59, 
61-63, 65, 71, 73, 74, 77, 78, 80, and 88-91 each ultimately depend from one of 
independent claims 1, 25, 49, 64, and 79. As discussed above, claims 1, 25, 49, 64, 
and 79 are allowable over the cited documents. Therefore, claims 3-5, 8, 14, 18, 19, 
21, 23, 27-29, 32, 38, 42, 44, 46, 48, 50, 56, 58, 59, 61-63, 65, 71, 73, 74, 77, 78, 80, 
and 88-91 are also allowable over the cited documents of record for at least their 
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dependency from an allowable base claim, and also for the additional features that each 
recites. 

Accordingly, Applicant respectfully requests that the Office withdraw the 103 
rejection of claims 3-5, 8, 14, 18, 19, 21, 23, 27-29, 32, 38, 42, 44, 46, 48, 50, 56, 58, 
59, 61-63, 65, 71 , 73, 74, 77, 78, 80, and 88-91 . 

Dependent Claims 2. 15, 16, 26, 39, 40, 52. 60. 67. 75. 76. and 82 

Claims 2, 15, 16, 26, 39, 40, 52, 60, 67, 75, 76, and 82 each ultimately depend 
from one of independent claims 1, 25, 49, 64, and 79. As discussed above, claims 1, 
25, 49, 64, and 79 are allowable over the combination of Gross, Luo, and Kuhn. 
Loguinov is cited for its alleged teaching of the respective features of dependent claims 
2, 26, 52, 67, and 82. Burchfiel is cited for its alleged teaching of the respective 
features of dependent claims 15, 16, 39, 40, 60, 75, and 76. However, Loguinov and 
Burchfiel fail to remedy the deficiencies of Gross, Luo, and Kuhn as noted above with 
regard to independent claims 1, 25, 49, 64, and 79. Therefore, claims 2, 15, 16, 26, 39, 
40, 52, 60, 67, 75, 76, and 82 are also allowable over the cited documents of record for 
at least their dependency from an allowable base claim, and also for the additional 
features that each recites. 

Accordingly, Applicant respectfully requests that the Office withdraw the 103 
rejection of claims 2, 15, 16, 26, 39, 40, 52, 60, 67, 75, 76, and 82. 
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Conclusion 

For at least the foregoing reasons, all pending claims are in condition for 
allowance. Applicant respectfully requests reconsideration and prompt issuance of the 
application. 

If any issues remain that would prevent allowance of this application, Applicant 
requests that the Examiner contact the undersigned representative before issuing 
a subsequent Action. 

Respectfully Submitted, 

Lee & Hayes, PLLC 
Representative for Applicant 

/Robert C. Peck. Reg. No. 56826/ Dated: 1/7/2011 

Robert C. Peck 

(robp@leehayes.com; 206-876-601 9) 
Registration No. 56826 

Andy M. Han 
Registration No. 60266 
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